case of "watered" stock, the fraud theory is still followed by the majority, but the statutory obligation doctrine is attracting increasing attention. Although an individual creditor may still bring a bill in equity against any of the unpaid shareholders in behalf of all creditors similarly situated, the accepted practice in Washington today is to have, a receiver appointed to bring suit for each stockholder's proportionate share of the corporate indebtedness.
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TORT LIABILITY OF CHARITABLE CORPORATIONS
The protective and friendly attitude with which the courts and legislatures have viewed charities is reflected in the rule of nonliability for torts committed by such eleemosynary institutions.' The rationales for this exemption may be briefly classified into five main groups. The first and most all inclusive, is the trust fund doctrine based on an early English case and exemplified by the Massachusetts decisions.
2 Under this theory a charitable institution can not be held liable for the negligence of servants and employees or administrative officials. 3 Nor is the court concerned with the status of the plaintiff as beneficiary, employee or stranger. 4 The trust fund can not be diverted from the charitable purposes for which it was intended to compensate for one injured in the execution of these duties.
The non-applicability of the rule of respondeat superior is also suggested as a basis for the freedom from liability. 5 The public policy behind the usual application of the rule is felt to be lacking in this situation since the master does not profit by the employment of the servant. An interesting variation of this rule is suggested by the New York court which held that the master servant relationship, itself, did not exist between the hospital and its doctors, internes, or nurses." A somewhat less rigid approach is the doctrine of waiver, 7 i.e., that a patient, student, or other beneficiary by accepting the services of the institution impliedly waives any right to hold the charity liable for torts committed against him. 8 Jurisdictions following this view generally permit strangers and employees to recover since there, is no conduct from which a contract to release the institution from liability can be implied.
IThis
The analogy to a governmental agency and the contention that a governmental function is being performed has also been advanced.' Finally the broad plea of public policy has found favor in many jurisdictions;'" and even in the preceding cases it is actually the basis in most jurisdictions for granting immunity to charitable corporations. The need for encouraging gifts to charity, the fear that the enforcing of tort liability will discourage bequests, and the feeling that the public is benefitted by protecting the funds from depletion through numerous lawsuits are a few of the reasons behind such a position.
Modernly the tendency has been away from the stringent rule of the trust fund doctrine. In the majority of states, strangers"' and employees' 2 have been able to recover for torts committed against them. Even as to the so-called beneficiary of the charity a more moderate view has also been adopted in many jurisdictions. A charitable institution is liable for its negligence in the selection and retention of its servants but not for the negligence of those servants prudently selected.'" In California this doctrine has been extended to even a 8 The fact that the patient pays for his service does not seem important, as the court continues to treat him as a recipient of the benefits of the charity. Stoner v. Big Sisters Hospital, supra note 7; Barr v. Brooklyn Children's Aid, Soc., 190 N. Y. Supp. 296 (1921) . 'Schumacher v. Evangelical Deaconess Soc. of Wisconsin, 218 Wis. 169, 260 N. W. 476 (1935) . The government agency argument has found little favor in more recent cases and has been advanced but seldom since the earlier decisions.°E ttlinger v. Trustees of Randolph-Macon College, 41 F. (2d) 14 In other jurisdictions the harshness of the rule of non-liability has been tempered by an interesting interpretation of the exemption. In Vanderbilt University v. Henderson, 5 a paying patient sued for damages caused by a negligent injury and asserted that the trust fund would not be depleted because of the existence, of an insurance policy. The court admitted the rule of non-liability in that state but determined that it extended no further than the protection of the trust property. The decision continued:
"This, we think, is a recognition that a charitable institution is liable for a tort of its agent and may be pursued to judgment; but that the institution's trust property cannot be taken to satisfy such judgment; and that where such institution has liability insurance, such insurance is not trust property of the institution and may be appropriated to the satisfaction of such judgment." After judgment, however, (which was limited to the policy) the plaintiff discovered that the insurance was solely an indemnity contract and he was unable to collect. He petitioned for a rehearing to have the judgment extended to include the entire charity as such but the court refused on the ground of protecting the trust property. A similar rule was applied in the Morton case,' 6 where the court took cognizance of the fact that a section was reserved exclusively for paying patients, and that the greater portion of the patients was not the recipient of charity. A judgment was entered to be satisfied exclusively by the income from the non-charitable sources.' 7 Another method of holding eleemosynary institutions liable is to distinguish between the type of torts committed. Thus even in Massachusetts a tort committed in the procurement of funds will subject the institution to damages. The court held that there was "a distinction between activities primarily commercial in character," and "activities carried on to accomplish directly the charitable purposes of the corporation," and this was true even though the profit from the commercial activities were used exclusively for charitable, purposes.' 8 In Gamble v. Vanderbilt University, "9 a similar rule was applied since the court felt that the activities resulting in the injury complained of Sanatorium of Tucson v. Watson, 51 Ariz. 424, 77 P. (2d) 458 (1938) 887 (1918) . 27 The case presents very clearly the distinction which the court draws between the source of the funds. A petition which merely alleged injury by a negligent servant, without alleging defendant's negligence in selection, was held not to be subject to demurrer as far as it affected funds derived from non-charitable patients; but it was demurrable as far as it attempted to subject the trust funds to the judgment. 18 an employee was injured as a result of an unguarded mangle. The plaintiff argued that the defendant was liable because of failing to comply with the statutory requirement of a safety device for this type of machine. The court sustained this interpretation refusing to place charities above the law. Some jurisdictions, however, interpret the statutes as not applicable to charitable institutions.
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A growing minority of jurisdictions have completely repudiated the doctrine of non-liability and apply the rule of respondeat superior with equal vigor against charitable and business corporations. 23 Recently California has adopted this position after a series of cases tending toward this liberal approach.
2 4 New York has also adopted this view but in this connection it is to be remembered that that jurisdiction does not consider doctors, nurses, and others similarly situated, as servants of the hospital, thus modifying to a great degree the effect of the decision. 2 5 The reasons advanced for destroying the immunity are generally based upon considerations of public policy, the feeling that it is unjust to inflict the whole burden of the negligence upon the injured person or his family. 26 The fact that most charities, today, are non-profit rather than charitable, 27 the belief that liability will improve the degree of care exercised, and the illogic of the reasons for allowing the immunity 28 are other factors noted by the courts. In Washington, the court has had several opportunities to pass upon the tort liability of charitable institutions. In the first case, Richardson v. Carbon Hill Coal Co., 29 our court apparently adopted the majority rule as regards the rights of a beneficiary to sue. In that case it was determined that a charitable corporation was not liable for the negligence of its servants unless it was negligent in the selection of its employees. In the Magnuson case, 30 although our court discussed the various theories for immunity, it did not adopt any of them. It, however, did suggest that non-liability except for negligence in selection was desirable since it would tend to encourage the establishment of such charitable institutions-thus apparently using the broad general policy as the reason for the decision. In subsequent cases our court continued to reassert the doctrine 8 3 of liability only for lack of due care in the employment of servants.
An interesting situation was presented, however, in an action which arose from the negligent injury to an unemployed worker whom the Red Cross had hired at a small wage. 32 The question involved was the applicability of the Workmen's Compensation Act. The court found that charities were not covered by the provisions thereof since the usual profit from the employment was lacking, and the court again fell back upon its usual approach to the problem of charitable exemption.
In addition there have been two recent cases which clearly presented this question to our court. In Hickman v. Sisters of Charity, 3 3 a visitor at a nurses' graduation exercise was injured by a defect in the approach to the hospital. The defendant contended that it was a charitable institution and the plaintiff a recipient of its benefits. The court, however, rejected the argument, holding that the plaintiff, an invitee, was entitled to recover, following the majority view in other jurisdictions as to the right of a stranger to recover.
The rights of a paying patient were discussed in Miller v. Sisters of St. Francis, 34 in which our court adopted administrative, negligence as a basis for liability. The case involved a nine-day-old baby whom the nurse had left on an adult bed near a radiator while she left the room. When she returned, the infant was found against the radiator and seriously burned. The court instead of denying recovery upon the theory of the negligence of the nurse in leaving the child unattended, placed the decision upon the lack of sufficient cribs, and thus it held:
"A hospital, even though it be a charitable, institution such as the one involved in this case, is liable for failure to furnish proper equipment if damages result from that failure. This is what is called administrative negligence, as distinct from failure to exercise due care in the selection of proper physicians and nurses." The possibility of classifying numerous situations as administrative negligence seems apparent and it is suggested that the case is itself indicative of a more liberal attitude than prior cases. The concurring opinion written by Justice Robinson favorably presents the arguments for the complete abandonment of the tort liability exception. It is suggested that from a logical as well as a humanitarian approach the conclusion reached by the minority of jurisdictions is a more satisfactory solution to the problem. The logical fallacies in all of the rationales supporting the majority position have been pointed out in a number of cases.
5 However, the very fact that most jurisdictions recognize the propriety of strangers and servants recovering for a tortious injury seems to impair the validity of all the suggested rationales except the doctrine of implied waiver because the reasons advanced would operate as effectively against such persons as against the patients. The waiver theory also has been subjected to criticism on the ground that the waiver is entirely fictitious, particularly in the case of minors, insane persons, and patients who were unconscious at the time of their admission to the hospital." 0 In addition, there are other considerations which seem to support the argument for liability: First, the widespread practice of such charitable institutions to carry insurance to cover tort liability"'--while it is true the mere fact of insurance protection is no reason for enforcing liability, 3s yet it does serve to protect the. trust fund from depletion and thus destroys the reason for granting the immunity: second, the business basis upon which most of these institutions are operated freeing them from dependency upon bequests or trusts for charitable purposes; 39 the economic development of these corporations into enterprises well able to withstand a lawsuit without disaster; 40 in addition the ignorance of the general public of the existence of the exemption and their belief that they will be entitled to recover for improper care; 41 and finally the injustice of forcing the individual to suffer the cost of the negligence of the corporation.
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The arguments against the destruction of this exception aside from those of public policy generally are based on the assertion that any other rule than immunity would subject such institutions to innumerable suits-many unfounded; that officials and servants would find it necessary to devote a large portion of their time defending lawsuits neglecting their ordinary duties; and finally that the funds would be needlessly depleted. The validity of these objections is subject to doubt. With the widespread use of insurance, the funds are adequately protected; while the expense of litigation dnd the difficulties in establishing liability will serve as a deterrent to the dissatisfied patient."" Thus in the light of all these factors it would seem that the. courts would do well to keep in mind Prof. Scott 
